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Abstract:

I as much that 1 would like to argue with the conventional perceptions of the
law, the novelty of the issue at hand compels me to innovate standards of understanding
what is mistakenly taken for granted in order to give life to the constitution; to the
meaning of marriage which primarily tackles the most cssential civil and moral
dimension of every individual s existence,

For the purpose of this paper, | deeply believe that the common ¢oncepls even
in the midst of conflicting ideas and principles to hold on with the important effects
of marriage in the society are still unsentled. Do we just understand marital union as a
duty, a right or a moral demand? Do we just base our conelusion premised from what
are empirically observable about the changes on marriage ideals and acceptance?

I and Thou: The Philosophical Understanding of the Self towards and Embodicd
Perfection with Others

I the commen horizon of human reality, the human person 15 naturally atiracled
to the abyss contained in the mystery of his existence. In his attempt to unveil the
many questions of his life, he transcends bevond the confines of his kmown self ¥ 1o
marchinto a painful discovery of personhood, a web where he is always inextricably
caught in® This truth of man’s exisience seems all the more paradoxical when he
enlers most intimately into what he calls “hinself™. His ordinary experiences winilil
sugpest secking out reasons to assure his interior longing to know his aulonomous
identity, about who really he is. “*Although the Tuture of his life, as some scholars suy,
is not totally nebulous; however, it can possibly be anticipated W a certain exient by
evaluating what he has at present. He needs to work towards this fulure even w ithout
knowing exactly what will it he " * His fundumental quest in the sojourn of this seltf
made desting or lowards his fonre will always seom uncertain, He will have to come
into his senses if confronted by a thought like: “fs my existence on carth a living death
ar a dyvime fife? " *

""The author is 1 3 year Low Siudent of Saint Paul School of Professional Stdict. He camed
his Bachehor's Tregres — Classical Philwophy i St Vincent de Paul College Seminary and currently the
ehair of the Editorinl Board of the Lex Joumnal Publication of SPSPS

X This term “knewr sel™ means unrcalized, growing. muturing 21 2 made objet ol various
philasnphical and payetological critiques in the fleld of so many haducical iny estigation.
¥ pdanae] B Dy O, Comremparary Seciol Py (Quezon City: IMC Press, Tnc. 1994), 15,
381 Augiesting of |lippo, Confezaion, VI 5, 7: CCL 27
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IWhy aom 1 thrown out inte the world af uncertaintics? "These questions would
simply testily that the meaning and twth of wny human phenomencn like that of
marriage can never be absolutized. The sphere which 15 constitutive of the definition
of his existence is, therefore, not exempted from this chunging character of human
life." This 15 the primary rewson why man is always in the constant struggle about
everything —about life and survival. He cannot help, otherwise, but always full vun of
his volition ino the realm of wins, considering the element that covers ihe genuineness
of his human existence, Everything is unclear, a puzzlc thai needs to be deciphered.
And the mare he goes to its depth, the mare he eventually understands that fife is more
a elistrhing question rather than an arnaver iy itselt® Likewise, he becomes aware
that this question is an incvitable substance which completes the meaning of his scarch;
hence, perewiving hoan life as a greal paradax, an incomprehensible conradiction
aned feven] a dreadful ragedy.”

Now, just like any others, we can also ask: “What is g0 obscure in one’s life
that it becomes so pleading to humun ingquiry” And despite the eflorn of greal thinkers
across space and Lime, why does it remain an inexhaustible source of amurement and
wionder?™

Df course, in this puper, our speculation towards accura tely understanding man’s
nuture lics within the boundaries of philosophy and legality, The best way 10 approach
it philosophically is w know its nature and ask philosophical guestions ¥ as what the
Gireck immuortal sages like Soerates, Plato and Aristotle did. Fr. Norris Clarke, a Jesuit
metaphysician provides a good counsel when he says, “Philosophy is the eritically
reflective, systematically anticulated artempt to illumine oir human expenence in the
depth and set it inoa vision of a whole™ " Thus, Fr. Clagke’s influence pives impems
to bring this manuscript into what 1 believe must serve s the fundamental query Lo
unlock this vision af @ whale where human existence ean be intrinsically cxamined,
Such that | could say everything that is experienced by the human person could be
explained via a primerdial element — the prounds of freedom. By freedom. | mean a
fundamental piece within hum:an nature that makes him capable of an internal quality,
which is open for a “possibility w act’ as he wills 10 satisfy his human lendencies." In
B, this *possibility to act” is consequently needed in order 1o perfect the dialogue of
humen 1ifi: in communion with others as well, and basically uniting with man’s reality
even not through marial union.
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This i the most important point why 1 grounded my paper on “Revisiting
the Momal Dimension of Civil and Ecclesial Marriage in the American — Philippine
Perspective and Undersianding the Effeet of Civil and Ceclesial Dichotomy.™ | wan
my reuders 1o consider this freedom on marriage nol in solipsistic isolaled notion just
like with the misconception observed on the “ego” of Camesian subjective poing of
view but rather as a magnetic entity that susiains the so called human unendiig aiito —
determination.

This paper is, therefore, an attempt to understand the very “dialopue of marriage”
from within, from the ultimate source of human freedom as the fountain where life’s
mysterious force lies. As such, it exhibils as o distinet exploratory procedure from the
traditional approach, which has analyzed the “marriage” from ohjective categories
taken from withoul, only from exiernal factors in the field answerable by seience. Man
it more than just s serentific reality! Nevertheless, plocing mon into a higher pedestal
of our philosophical gucsswork, his existence could be legitmanely understond from
the basic dimensions, without rmissing the musl essential clement of what makes him
as “he is”, 8 human person, Karal Wotyla assers that man as 2 subject of his own
experience and action must be perceived through his whaole experience as a supposifim,
alsa capable of spiritnal communion, Wojtyla adds that metaphysical subjectivity or
the suppasiten, a8 the transphenomenal and therefore fundumental expression of the
experience of the human being, is alko the guananior of e identity of his human being
in existenee amd in activity. '

In this sense, Wajtyle emphasizes thai “umigpueniss’” isoan essentiol character
of the human beings rather tian “concreteness™, Because of man’s interior dsire for
conminion, this uniqueness becomes clearer through the exercise of his freedom that
ig not being overlooked but is conceived, In man’s integrity as an avenue for self -
determination without necessitation from willing, 10 bevomes the fulfillment brought
forth by the intemuol harmony between reason and feclings, residing in man’s spirilual
faculty of volition fwild), in the common Jocns of expenence from which man’s life
solely revolve. By that, man should never be alone, .

Boegell ~ determination epresents the deeper, more fundanicnial dimension of humun
autharship, The symthesis of suthorship and sell  determination is the only patlh towind man's revealing
Bl f s an individual endowed with the attribites of sell-dispositivn und sell - possossion. When man
makies choice between other ahjects and vahies, he will inevitably make o determanstion us lo lineelf
und 1o his wwn value. He ils leconses his awn primary object™. An exiract taken [om Ko Wogtyla,
Towareds A Phifusophy of Pravis (New Yok Crossrosd Publishing, 1981, 10=23.

" Supnazinom or Supposiim M can be inberpreted o the sellon as e sabjoc. Wiyl
writes, “The el is nothing ather than the concrete Suppesitum Humanum™ [Kamd Wojtyla, “Peicon:
Subject amd Commanity,” in Person and Comnmming: Selecied Pesays,” 231].
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The Civil and Feclesial Encapsulation of Marriage: Its Seope and Delimitation

Per contra, our definition of human reality and his fimdamental vocation ra
b witl 15 & never ¢nding truth 1o optumize man's personhood, While marmiage can be
understood as a necessity or an obligation, this understanding can never be tolerated,
provided that it only limits twe substantial meaning of marriage in gencral; its civil
seope and theological horizon. The Philippine Constitution perceived marriage under
Art. 1., as a special contract of permanent union between a man and a woman entered
into in accordance with law for the establishment of conjugal and family life. It is the
foundation of the family and an inviolable social instinetion whose nature, consequences
and incidents are governcd by law, ' Morcover, the State recognizes the Filipino Family
as the foundation of the nation which strengthens its solidarity and actively promotes
its tonal development, Marriage, as an inviolable social institution, is the foundation of
the family and shall be protected by the State, so with that the State shall defend: (1)
the right of spouses to found a family in aceordance with their religious convictions
and the demands of responsible parenthood: (2) the right of children o assistance,
including proper care and nutrition, and special protection from all forms of neglect,
abuse, cruelty, exploitation and other conditions prejudicial to their development; (3)
the right of the family to a family living wage and income: and (4) the right of families
or family associations to participate in the planning and implementation of policies and
programs that affect them. Justice William O. Douglas { 1398 — 1980 provides concrete
reasons when he said from his muling for the majority in the U5, Supreme Court case,
Griswold v. Comnecticnt, dated 1995 = June:

“We deal with a right to privacy older than the Bill of Rights — older than our
poelitical parties, older than our school system, Marriage is a coming together for better
or for worse, hopefully enduring, and intimate to the degree of being sacred. 11 i an
association that promates a way of life, not causes; a harmony in living, not political
faiths; & bilateral lovalty, not commercial of social prajects, Yet it is an association for
as noble a purpose as any involved in our prior decisions.™*

With this, while we assume that marriage is a civil right, it is undeniable that
it requires an ethical understanding as what Paul Glenn in his Ethics has described
— the search on what is totally true, good and valuable, The Code of Canon Laws of
the Catholic Church defends this argument when it stressed outl under Can. 1055 §
1 - 1056, The matrimonial covenant, by which a man and a woman establish between
themselves a partnership of the whole of lifie and which is ordered by its nature 1o the
good of the spouses and the procreation and education of offspring. has been raised
by Christ the Lord to the dignity of a sacramery between the baptized. The essential

" Title X1 - XV, Repealed by Executive Crder No. 209, otherwise known as the “Family Code
of the Philippines™

" This was the first ruling thal guaranieed individual right to privacy, ai least for married
couples, It overturned a state law that criminalized the use of contraceptives. The law had been passed in
1879 and almaost never enforced. Note that this quotation is often incorporated into same — sex wadding
cefemonies.
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propertics of marriage are tnily and indissalwhility, in which Christian marriage obtains
a special firmness by reason of the sacrament.

Furlhermore, the Catechism of the Cathalic Church substantigted this reason
when it ndded that the intimate community ol life and love which constitutes the married
state has been established by the Creator and endowed by Him with its own proper
laws. God himself is the author of marriage. The vocation to marriage is written in the
very nature of man and woman as they came from the hand of the Creator. Marriage
is not a purely human instiution despite the many variationg it may have undergon.:
through the centuries in different cultures, social structurcs, and sparroal attiides. Let
us hope that these differences should not cause us 1o forget its comman amd permancnl
characteristivs. Although the dignity of this instilution is not Irnsparent everywhere
with the same clarity, some sense of the greatness of the matrimonial unisn exists in all
cultures. The late Karol Wojtyla brought these thoughts in gimpli manner.

Here Wojtyla considers (a) monogamy and the indissolubility of marriage: (b)
{ive value of the institution of marriage, (¢) procreation and parenthood; amil () periodic
continence; method and inlerpretation

A, Manogamy and the Tedivsolubility of Murriage

Waoijtylaargues that muonogamy and the indissolubility of morrage arc requinad
by the personalistic nomm, declaring: “ARemprs o solve the problem of marriage other
than by monogamy (which implics indizsolubility) are mcompalible with te the e
Tn short, L would interpret these pages by saying that monogamy and indissolubility of
marriage arc rooted in the being of e spouscs, the identity they lave given themselves
by getting marricd.

B, The Value of the institution of Marriage

Wiojiyla next argucs that the “institulivn of marriage” justifies the nimate
sexunl relationship between hushand and wife in the eyes of sociery. Why? 1t does =0
hecause the institution, Wojtyla seems (o argue, serves to protect the inter — personal
structine of marriage as a comimunity of tWo persins united or made one by reason of
their lave, I short, s the argument seems 1o me, the valee of marnage 4 an institution
i that it serves o protect eanjugal love or the community of persons made one hecause
of their love and thereby “provides a justification for the sexual relationship between 4
particular couple within the whole complex of sociery.” (p. 219), or, 1o put it somiewhat
differently, “in a society which accepts sound ethical principles and lives in accordance
with them: this institution 15 necessary 0 signify the mulurity of the union between 3
man and a woman, 1o tesLily that theirs is 1 love on which a lasting union and community
can be based.” (p. 220)
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Marriage as an instibulion is demanded in order to protect conjugal love,
C. Procreation and Parenthood

Marringe is a “state,” a durable institution providing the ramework necessary
1o justily the existence of sexual relations hetween a man and 3 woman, mosewver,
within marriage sexual relations are ongoing, a regular succession of acts. Bui cvery
such aet within marriage must have its own intemal justification, The problem here,
Winjtyla says, is 1o adapt sexuul relialions 1o the objective demands of the personalistic
noem: it is in this contexi more than in any other that people must show respansibility
for their love. Let us add at once that this responsibility for love js complemeniad by
rexponsibility for life and health: 3 combination of fundamental goods which together
determing the moral value of every mantal act.” (p.225)

Woityla then seems o distingush sharply (while nonetheless integrating) two
orders that “meet” in the sexual wiivn o man and woman: the “order of nuture which
miisl mot be dentified with the “bivlogical order”, which has as its ohject reproduction
or belter, procreation”, and the personal arder, which finds its expression in the love
of persons and aims ut e Tullest realization of thar love,”

e asserts that these two orders are inseparable amd insisiz that “the correct
altitude toward procreation 15 a condition for the realization of love,” Em phasizing thal
both procreation and love are based on free choiee, he then says: “When a man and a
warman consciously and of their own free wall choose o marry and have sexual relations
they choose at the same time the possibility of procreation. choose 1o participate in
ereation. And it is only when they do so thar they put their sexesl relationsiip within
the framework of marriage in a tuly personal level.” (p. 227). He then angues Uhal in
marryng and i engaging in e meeril set the man and the woman freely choose o
accepl conscivusly the possibility of parenthood, of becoming a mother and father, He
comiends that “when a man sad 8 woman capable of procreation have intercourse their
union musl be accompanied by awareness and willing acceptance of the possibility
that “1 may become a father” or 1 may become a mother.” Without this the marital
relationalip will not be internally” justified, e union of persons is not the sume s
sexual union. This latter is raised o the level of the person only when it is accompanicd
in the: mind and the will by the sceeptance of the possibility of parentheed.™®

The well - being of the individual person and of both Human and Christian
sociery is closcly bound up with the hiealthy state of conjugal and family life. Gud who
created man out of love also calls him o love the fundamenial and innate vocation of
every human being. For man is created in the image and likeness of God who is himself

" These cammentaries are bused [ron the summary made by William F. Muy oo the published
Boek of the late Kasol Wagiyla in Polish in 1960 and in Foglish in 1981, This is o magnihicent work,
philasophical in atuge on the human person, haman sesuality, love, and marriage. The book has five
chapters: Chae: The Person and the Sexnal Urge; Two: The Person and Love: Theee: The Person and
Chastity; Four: Justiee to the Creator, and Five: Sexolegy und Eihics,
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love. Since God ereatedl him man and woman, their mutual love becomes an image of
the absolute and unfailing love with which God loves man. 1L is good, very good, in
the Creator's eyes. And this love which Ciod blesses is intended 1o e Truitful and o be
realized in the common work of watching over creation: “And Ciod blessed them, and
Cioel said to them: “1e fruitful and multiply, and fill the earth and subdue it.” The Holy
Seripture affirms that man and woman were ereated for one another; “1i is not good
that the man should be alone.” The woman, “flesh of his flesh,” his coual, his nearcst
in all things. is given o him by God as a “helpmate™; she thus represents Giod from
whom comes our help. “Therelore a man leaves his father and hiz maother amd cleaves
o his wife, and they hecone one flesh.” The Lord himsclf shows that this signifies an
unhreakable union of their twa lives by recalling what the plan of the Creator had been
“in the begimning™: “So they are no longer lwo, but ene flesh. ™

Ouestionable Marital Unions of the 21st Century: Facts Fstablished for Same -
Sex Marriages

It is of great imporance te understand marringe as both uhiguitous and central
in character. All across the world, in every region, every social class, every mee and
ethnicity, every religion o aon - religion, people get married. For many if nol mast
people. moreover, marriage is nola wivial matier, Tuis a key to the pursuil of happiness,
something people aspire W - and keep aspiring 1o, aymin and again, even when their
experience has been far from happy. To be told *You cannot get marricd” is thus to be
excluded Trom one of the defining rimals of the American life cycle.

The keys to the kingdom of the married might have heen held only by private
citizens  religious bodies and their leaders, familics. other parts of civil socicty. 5o it
has been in many socictics throughout history. Tn the United States, however, a5 in most
modemn nations, government holds those keys, Even il people have been married by
their chureh or religious group, they are not marricd in the sense that really counts for
social and political purposes unless they have been prranted o marriage leense by the
staite. Unlike privaie actors, however. the state does not have the complete freedom o
decide whe may and may not marry, The state’s involvement raises fundamental issues
ahout equality of political and ¢ivic standing,

Same = sox maurioge i currently vne of the most divisive political issues in
our nation. In November 2008, Californians passed Proposition #, a referendum thal
remeved the right to marry from same - sex couples wivo had been eranted that right by
the courts, This result has been seen by the same = sex community as deeply degrading.
More recently, lowa and Vermont have legalized game = sex marriages, the former
through judicial interpretation of the state constitution, the latter through legislaten,

¥ Definitive Edition: Catechisa of the Catholic {Liberia Editrive Yaticana, Crite del Vatecano,
1U94), 1602 - 1605 This translation is based on the Latin “Eding Typéva™ of the Cascehism promalpated
by Pope Jobmn Paul 11 an August 15, 1997 All updatcs and “emrrigrade ™ have been inlegrated in the
pFOpCT cunlest.
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Analyzing this issuc will help ux understand what is happening in our country, and
where we might go from here,

Marriage, it soon becomes evident. is no single thing. It is plural in both content
and meaning, The instiution of marmiage houses and supports several distinet aspects
of human lifc: sexual relations, friendship and ecompanionship, love, conversation,
procreation and child <rewing umd mutual respongibility, marriages can exist without
wuch ol e, (We have always granted marriage licenses o sterile people, people o
old to have children, srresponsible people, and peaple incapable of love and friendship,
Impotence, lack of interest insex, and refusal twallow intercourse may count us grounds
for divorce, but they do not preclude marmiage. ) Marriages con exist even in cases
where mme of these is present, though such marriages are probably unhappy. Each of
these important aspects ol human life, in tim, can exist oulside of marrioge, and they
can even exist all together outside of mamage, as 15 evident from the fact thal many
unmarried couples live lives of intimacy, friendship, and mutual responsibility, and
have and raise children. Nonctheless, when people ask themselves what the content of
marriage is, they typichily think of this cluster of things,

M i the mesming of marriage single, Mardage has, first, a civil rights aspect,
Married people get o lol ol governmen benefits that the unmarried usually do not get:
favorable treatment in tax, inheritanee. and insurance stalus: immigration rights; rights
i adoptivm amd costody: decisional and visitation rights in health care and burial; the
sponsal privilege exemption when giving lestimony in eourt: and yet others,

Marmiage hos, second, an exprossive aspest. When people got marsicd, ey
typically make a statement of love and commitment in font ol wilnesses. Most people
who get married view Ul stlement as 3 very imporant part of their lives, Being able to
ok i, aund to eneske it freely (not under duress) is laken W be definitive of adult human
frecdom, The statement made by the marrying couple is usually seen as involving an
arswering statement on the part of sociery: we declare our love and commitment, and
&OCICrY, [ PESponse, recognioes and dipnifies thal commitment. Wojtvla had it in his
mictaplyysical interpretaiion of love:

“After 4 brief intpduction i U whisest inexhaistible Achness of meaning
found in the word “love™, | wanted 1o focus on three basie clements in any form of
human, imerpersomal love, namely altraction, desire, and poodwill. | wanted alsa 1o
tuke up U problem of recipraciny of love between lumen persons, the movement
from sympathy 1o bove, and concludes this pant with a discussion of betrothed love,
I personally believe and provide as my searting point thot “fove iy elwens o mumal
relutiveship Dedween persons, ™ relationship based on “panicular wititudes wwand the
pood, adapred by ach of e individually and by both jointly.™ (p. 73)

Marriage hus, finally, & religious aspeet. For many people, a mariage is nol
complete unless it has been solemnized by the relevant authorities in their religion,
aceonding o the miles of the religion, A 2012 study Trom the University of Maryland,
“The Cross — Préssures of Religion and Coniaet with Gays and Lesbians, and Their
Volma I, LEeus | » 2010 N



Impact on Same - Sex Marriage Opinion,” examines how the interaction of these
two often — countervailing pressures plavs om and influences policy preferences on
marriage. The study's findings include:

I. Having a close relationship with a gay or lesbian individual - a fricnd or family
member — had the greatest impact on the views of Latino Catholics and black
Protestants: for Latino Catholies, having such contact diminished support for
s ban on sime — sex marrigge by 12 pereentage points on average; for black
IMrotestants, the elféct was 3 pereeniage points.

3. Several things may explain this effect on Lalino Catholics and black Protestunis:
a stronger affilintion between historically marginalized groups, church teachings
about equality: and a possible stronger split between religions o bt and
political oplnion on this issue,

1. However, the effect of having casual comact with a gay person & 60 worker
oF acquaintanee — is not significant for most religious groups, including white
and bluck Protestanis. In fact, “The predicied probability of support for the ban
5 actually greater by about three 1o fur percentage points for white mainline
Protestants and white Catholics with a pay coworker of acquaintance.”

4 Among religious groups, only the views of Latino Cutholies seem influenced
by more casual scquaintance with gay or lesbian persons: such relationships are
assoeintied with a 3 — 1o 5 percentage poini decreasc in the like thood of suppert
for a same — sex marringe ban,

5. Among persons unaffilialed with any religion, close personal contact with
hemosexual was associated with 8 percentuge point decrease in e probability
of support for a ban on same — sex marriages in the country.”

Government plays a key role in all three aspects of marriage. It confers and
administers benefits. Tt scems, at least, to operate as an agent of recognition or the
granting of dignity, And it forms alliances with religious bodies. Clergy are always
among those entitled to perform legally binding marriages. Religions may refuse o
marry people who are cligible for state marriage and they may also agree o marry
people who are ineligible for state marriage. But much of the officially sanctioned
marrying currently done in the United States is done on religious premises by religious
personnel. What they are solemnizing (when there is a license granted by the state) is,
however, not only a religious ritual, but also a public rite of passage, the emtry into a
privileged civic siatus,

1% pulished in Politics and Policy, w study is hased on data rom two separale S6U0eS:
the Kinder Houston Ares Surveys from 2001 and 2000; and the TNk - 07 Common Conment surveys
from the Cooperative Compressional Blection Studies (CCES). The study, by Brittany H. Rramleit of
the University of Marviand, distingaishes betweesn casual ¢onlac wilh gay persons and closer vontact
through family e friendship,
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Giovernment plays a key role in all three aspects of marriage. 0 confers and
administers benelits, T seems, @0 least, w operate ag an agent of recognilion or the
granting of dignity. And il foems alliances with religious bodies. Clergy ure ulways
among those entitled to perform legally binding marmiages. Religions may refuse to
marry people who are eligible for stale marriape and ihey may also agree to marry
people whe are incligible for siale martage. Bul much of the officially sanctioned
marrying currenily done in the Linited States is done on religious premises by religious
persannel. What they are solemmizing (when there is a license pranied by the state) is,
however, not only a religions ritual, but alse a public rile of pussage, the eniry inio a
privileped civie stans

To pet this privileged treatment under law people do not have w show that they
are good people. Convicted felons, divorced parents wha fail o pay child suppor,
people with o record of domestic violence or emotional abuse, delinguent laxpayers,
drug abusers, rapists, muederers, raeists, anti = Semites, olher higods, all can marry if
they ehoose, and indeed are held o have a fundamental constitutional right 1o do so
sy lomg as they want o Waery someone of the opposile sex. Although some religions
urge premurilul counseling and refuse w marry people who seem il — prepared for
marriage, the state docs not tum such people away. The most casual whim may beeome
A4 marriage with ne impediment but for the time i takes (o gel a heense, Nor do people
even have 1o lead a sexual hfestvle of the type the mejority prefers in order 1o pel
marreed, Pedoplules, sudists, masochists, sodomites, ranssexuals - all can get married
by the state, so long as they mamy someone of the opposite sex.

Civen all this, 1t seems odd 0 sugeest that in marrying peaple the siate
affimatively eapresses ils approval or confers dignity. There is indeed something
add ahout the mixiure of casualness and solemnity with which the state behaves as a
marrying agent. Nonstheless, it seems to most people thal the state, by giving a marriage
license, expresses approval, and, by withholding it, disapproval.

Whart is this same — sex marriage debate sbow? I is not about whether samc

ses relationships can imvolve the content of marriage: few would deny that ways

anil leshians are capable of friendship, intimacy, “meet and happy conversation,” and

mursal responsibility, nor that they can have and raise children (whether their own from

4 previous marriage, children ercated within their relationship by surrogacy or artificial

inscimination, v adoepled children). Cerainly none would deny that gavs and lesbians
are capable of sexual intimacy,

Nor is the debate, ot least currently, about the eivil aspeets of marriage: we are
moving toward 4 consensus that same - sex couples and opposite  sex couples ought to
enjury equal civil rights. The leaders of hoth major political parties appeared to cindorse
thig position during the 2008 presidential campaign, although only a handful of states
huve legalized civil unions with materal privileges equivalent o those of marriage.

Finally, the debate is not about the religious aspects of marriage. Most of the
major religions have their own intemnal debates, frequently heated, over the status ol
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samtie — sex unions. Some denominations — Unitarian Universalism, the United Church
of Christ, and Reform and Conservative Judaism — have endorsed marriage for same
— sex couples. Others have taken a friendly position toward these unions. Mainline
Protestant denominations are divided on the issuc. although some have taken negative
positions, Roman Catholics, both lay and clergy, arc divided, although the church
hicrarchy has strongly opposed. Still other denominations and religions {Southern
Baptists, the Church of Jesus Christ of Latter - Day Saints) scem o be strongly opposed
collectively. There is no single “religious™ position on these unions today, but the heat
of those debaies is, typically, denominational; heat does not spill aver into the public
realm. Under any state of the law, religions would be free 1o MAFTY o7 ol MAITY samc
sex couples.

The public debate, instead, is primarily about the expressive aspects of marmage.
It is here that the difference between civil unions and marriage resides, and it is this
aspect that is at issue when same — sex couples see the compromise offer of civil umons
as stigmatizing and degrading.

The expressive dimension of marriage raises several distinet questions. First,
assuming that granting a marriage license expresses a type of public approval, should
the state be in the business of expressing favor for, or dignifying, some unions rather
than others? Are there any good public reasons for the state o be in the marriage
business at all, rather than the ¢ivil union business? Second, if there are gond reasons,
what are the arguments for and against admitting same — sex couples o that status, and
how should we think about them?

Panic Over Same - Sex Marriage

As we do that, we need to keep two questions firmly in mind. First, does each
argument really justify legal restriction of same — sex marriage or only some peoples’
attitudes of moral and religious disapproval? We live in a country in which people
have a wide range of different religious beliefs, and we agree in respecting the space
within which people pursue those beliefs, We do not, however, agree that these beliefs,
by themselves, are sufficient grounds for legal regulation. Typically, we understand
that some beliefs fincluding some but not all maral comminments) can generale public
arguments that bear on the lives of all citizens in a decent society, while others generate
only intra — religious arguments, Thus, observant Jews abhor the eating of pork, but
few if any would think that this religiously grounded abhorrence is a reason 1o make
the eating of pork illegal. The prohibition resis on religious texts that not all citizens
embrace, and it cannol be translaled into a public angument that people of all religions
exin secepl. Similarly in this case, we must ask whether the arguments ApRINSL same
sex marriape ure expressed in a neutral and sharable language of only in & sectanm
doctrinal language. 1f the arguments are moral rather than docirnal, they fare better, but
we still have to ask whether they are compatible with core values of a society dedicated
to iving all citizens the equal protectivn of the laws. Many legal aspects of ur history
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of racial anad gemler - based discriimination were detended by secular moral argumaents,
brut theat did not insulate them from constimional scrutiny.

Sceond, we must ask whether each argument justifics its conclusion or whether
there is reason to see the argument as a rationalization of some deeper sort ol anxiety
oF aversion.

The first amd most widespread objection to same  sex marriage is that it is
drmesral and smatioral. ' Simmilar armuments were widesprend in e anti - miscegenation
debaie, and, in both cuses, these arguments are typically made in @ scciarian and
docerinal way, reforring (o religious texis, fdnid  miscegeration fudees, for example,
referved fa the will af Geod w arguetng that racial mixing is wnmetural, ) 10 is diffizult o
casl such arguments in a form that could he sceepled by citizens whose religion leaches
gomething different. They look like Jewish arguments againet the eating of pork: pouwd
reasons for members of somae religions not o enpage in sume - ses marrisge. but oot
sufficient reasons for making them illegal in a pluralistic society.

Aseeond objectivn, and perhaps the one that is most oficn heard from thoughtiul
people, insisis thal the main purpose of state — sanctified marriage is procreation
and the rearing of children, Protecting an insiilution hal serves these purposes is 4
legitimate publics interest, und so there is a legitimate public interest in supporting
potentiolly procreative marriages. Does this mean (here is also a public interest in
restricting marriage o only these cuses where there may be procreation” This is less
clear, Philippine historical panic 15 demanding:

“Amyone thinking of seme - sex marmoge being allowed in the Phalippancs
better fid relielelsewhere, Philippine laws will have 1o change and public consul iations
will have 1o be held in Congress for same — eex marriage to legalize in the Fhilippises,
Ilypatherically, that 12 a process mone tediows thun going to the Uniled States and
conlueling o sume sex mrioge there with all the legal nequisites sansficd. Unlike in
e US, where a decigion from the US Supreme Court legalized some  sex marmioge
in all fitty &tates, laws will have w be changed in order w allew it Given how long
laws are passed in this jurisdiction, it is more likely Usal it will ot happen soon. Aty
Loma Kapunan, who hud represcoted a transaender client who wanted 1o be legally
revugnized as a feonale in his eivil ragisry, explaimed in a report by GMA News Culine
that the path o legaliaed same = sex marrisgee will be o loag ene, tough she also said

1% The Sanse - Sex Marmages become immornl umd wnsts] evsese e “conmumian of
persona” pocurs when two poople freely give themselves 1o each ather and accept ane anather 18 love;
wndl the former = never love in all its sense. In fact, true hove consists precisely in the mutual selll - gin
of acceptance. As we sce in the Crospels, the main poinl of the Christion life is 1o love. Tohn Paul 1%
other Favorite quote from Gandinm et Spes 18114 ue thar, “Christ fully reveals man to man himself and
munkes His supreme calling elear.” What does Christ reveal but that, “Creater luve bus oo mon than this;
thar man lays down his [ife for his frieods.”™? (he, 15030 10k Christ Himself wha reveals oo us our basic
vocalion as persens by giving Himsell 1o us in Hig death on the Crous. Through his Theology of the
Dody, bohn Paul 1 socks 1o present to us the Liospel message of love in g new, deep, sned profound way
e knows Wat bove is wisl all people seek. Tle goes so far as o oy, “Man cannot ive withoat love and
levwe can only be teen from hie other hall, |le emphasiaes tbe role of Eve on this sccoum. He remains a
being thal is |r|-:'1.r|'up|'rl|.nui.1pll.' fur linsed Dias Vil i sencalets, if love ke not revealed o him, il he duocs
o epcounter love, iFhe docs not expenence, m ke cerbiude that the only ue goud of e humin person
comedts m fulfilling tis Divine Plas” (TOB Tuly 25, 1984) p 392
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current law allowed some members of the leshian — gay — bisexoal — and transyende
(LGBT) community 1o get married.

It"s a very complex scenario, The Family Code ol the Philippines explicitly
prohibits same - sex marriage. Artiche 1. states thar “Marriage 12 3 special contract of
permanent univn between o mwe and a woman entered into in accordance with law for
the cutablishment of conjugal and fumily lifi. 1t is the foundation of the family und s
inviolable socisl institution whose nature, consequences, and incidents are governed
by law and not subject to stipulation, except that marmiape seltlements muy fix the
property relations during the marriage within the mits provided by this Code, Pusther,
Article 2 provides for the cssential requisites of marmiage. “Mo muuzisge shall be valid,
unless thise cosenlial requisites are present: 1) Legal eapaciny of the contracling parties
who must be & male and a female; and (2) Consent freely given in the presence of
solemnizing officer. Article 4 ol the Family Cade provides for the legal implications of
the detects in the casential and formel requisites of marmiage. 10 says: “The abacnce of
any of U essentinl or formal requisites shall render the marmape viared ah pmetio. exovpl
ag etated in Artcle 35207

By woid ab initio, the lew provides that mamages with defiecis in essential and
formal requisites are illegal from the beginning. Henee, they do not exist or do not have
wny binding effect.

While the Family Code of the Philippines prohibils sume - séx marriage, people
foumd intriguing ways of circumventing ir. For example, a gay man and o leshiun
may get married. A transgender male and a transgender female may also get married.
However, there is a school of thought in legal parlance that vour gender at binth is youw
pemder forever.

“Kapunan said in e report that she recalled a transgender cuse she landled bul lost
sl years ago. She said her iranspender client wanted te gender stated in his banh
certifieane changed from male (o female. Her client wanted legal recogniton as female.
The US Supreme Court ruled on Friday, 5 4, that the LS Cofstitution s guarantecs of
due process und equal protection under the law meant that states could nol bun same

sex mamiages. Justice Anthany Kennedy, writing on belall of the court, said the
lhope of gay people intending 1o murmy “is nol e be condemned 10 live in loncliness,
exeluded From one of civilization's eldest institutions. They ask for equal dipmity o the
eves ol the law, The Constimtion grants (hem that right.”

Immediate reaction among Filipinas to the 1S Supreme Court ruling favornng
same — sex marmiage across Americn, has been mixed, with some tolally in fivor and
soine firmly against,

I'he complexitics of our luws have resulted to petitions to nullify the portions
of Article 1 and 2 of lixecutive Crder 209 or the Family Code of the Philippines that
define and limil marriage as berween a man and @ woman, A young Filipino lawyver has
asked the Philippine Supreme Court (SC) 10 Lift same-sex marriage prohibilions in e
country™s almosi 3 - decade — old Family Code.
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current law allowed some members of the leshian — gay — bisexual — and trunsgende
{LGOT) community o gel marmied,

It's a very complex scenario, The Family Code ol the Philippines explicitly
prohibiis same — sex marriage. Artiche 1. states that “Marmage 18 a special contract of
permanent union belwieen i i wid 8 woman entered inta in accordance with law for
the cxtablishment of conjugal and fumly lifi. 10 is the foundation of the family and un
inviolable social institution whose nature, contequences, and incidents are governed
by law end not subject to stipulation, except that marmiape selllements muy fix the
property relations during the marriage within the hmits provided by this Code, Pusther,
Article ¥ provides for the cssential requisites of marmiage. “Mo munisge shall be valid,
umless thise eosential requisiles are present: (1) Legal capacity of the contracling: partics
who must be g male and a female; and (3) Consent freely grven m the presence of the
solemnizing officer. Article 4 olthe Fanily Code provides for the begal implicativis of
the detects in the essential and forml requisites of mmerisge. It saye: “The absence of
any of U essentinl or formal requisites shall render the marmiape viotad ey pmetio, excepl
ag stated in Arnicle 35 (2).7

By void ab initio, the law provides that mamages with defects in essential and
formal requisites are illegal from the beginning. Henee, they do not exist of do not have
wny binding effect.

While the Family Code of the Philippines prohibils swme - s¢x marriage, people
found intriguing ways of circumventing 1f, For example, a gay man and a0 leshiun
may get married. A transgender male and a transgender femule may also get married.
However, there is a schoal of thouglit in legal parlance that your gender at birth is yow
pender forever.

“Kapunan said in e report that she recalled a transgender vase slw laadled bl los
suitke years ago. She said her ranspender client wanted U gender stated in his binh
cerificane chanped tfrom male o female. Her client wanted legal recogninion as fomale.
The U Supreme Court ruled on Friday, 5 4, that the LS Cofstitution s guarantocs of
due process und equal protection under the law meant that states could nol bun some

sex mamiuges. Justics Anthany Kennedy, writing on belwll of the courn, said the
hope of gay people intending W marmy “is ned o be condemned 10 live in lonclincss,
excluched from one of givilization's eldest institutions, They ask for equal digrity in the
eyes of the law, The Constimation granis them thist right,”

Immediate reaction among Filipinos to the US Supreme Court ruling favonng
SHME — KX IMATTIARE BEMO0sS America, has been mixed, with some twlally in favor amd
some firmly against.

Ihe complexities of our luws have resulted to petitions to nullify the portions
of Article 1 and 2 of Ixecutive Order 209 or the Family Code of the I*hilippincs thai
define amd limil marriage as between a man and a woman, A young Filipine lawyer has
asked the Philippine Supreme Court (5C) to litt same-sex marriage probibilivns in U
country's almast 3 = decade — old Family Code.
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But the question is, did it really the issue en banc? | think it did not. That is why
we should all agree that while procreation, protection, and safe rearing of children are
importont public purposes; it sounds not ¢lear, however, that we have ever thought these
important purposcs best served by restricting marriage to the potentially procreative,
It we ever did think like this, we cemainly haven't done anything abaur it We have
never limited marriage o the fertile or even to those of an age to be fertile. 1t is very
difficult, in terms of the stale's interest in procreation, o explain why the marmiage of
two heterosexual seventy — year — olds should be permiited and the marrioge of two
min o fwo women shoulil be forhicdden = all the more becanse s many sime = sex
couples have and rase clildren. b

As il stands, the procreation argument looks iwo = faced, approving in
heterosenuals what it refuses to wlerate in same — sex couples, If the arguer should add
thail sterile hetersesual marrages somehow support e elons of the procreative, we
can reply those gay and lesbian couples who don't have or raise children may suppodt,
similarly, the work of procreative couples. Sometimes this argument is put a little
differently: marriage is about the protection of children, and we know that children do
best in 2 home with one father and one mother, so there is a legitimate public interest
in supporting an instimution thar fulfills this purpase. Put this way, the argument, again,
offers a legitimate publie reason to favor and suppont heterosexual marriage, though
it 1s less elear why it gives a reason 1o réstrict same — sex marriage (and marriages of
st Lt oled L v chilidren or nob desiring ehildren). T main problem, owever, is
with the facts. Again and again, psychological studies have shown that children do best
when they have love and support, and it appears that two — parent houscholds do botter
al that job than single — parent households. There 15 no evidence, however, that opposite
= sex couples o betier than same - sex eouples, There is o widespread feeling
ihese resulls can’t be cight, that lving i an “immoral” atmosphéne must be bad for the
child. But that feeling rests on the religious judgments of the first argument; when the
well — heimg of children is assessed inoa religiously neutral way, there is no difference.

A third argumunt s that iFsme — sex marriage reecives state appooyval, peogle
who believe it 1o be avil will be forced 1o “bless™ or approve of if, thus violating their
cunseienee. This angumient was reeently made in an influential way by Cliarles Fried in
Modemn Liberty and the Limars of Government, Fricd, who supports an end to sodomy
laws and expresses considerable sympathy with same — sex couples, stll thinks that
marfiage goes oo far becanse of this idea of entorced approval.

What, precizely, is the argument here? Fried does nof sugpesi ihal the recognition

of same-sex marmiage would violate the Free Exercise clause of the First Amendment

and that would be an implausible position to take, Presumably, the position is that

the state has a legitimate interest in banning same  sex marriage on the grounds that it
offends many religious believers.

This argumenl contains many difficultics. First, il raiscs an Establishment
Clause problem: for, as we've seen, religions vary greatly in their atlilude o same -
sex marriage, and the state, following this argument, would be siding with one group of
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believers against another. More generally, there arc a lot of things that a modem state
does that people decply dislike, often on religious grounds. Public education weaches
things that many religious parents abhor (such as evolition and the equality of women):
parents often choose home schooling for that reason.

A fourth argument, again appealing 1o a legitimate public purpose, focuses on the
difficultics that traditional marriage seems to be facing in our society. Pointing to rising
divoree rates and evidence that children are being damaged by lack of parcntal support,
people sav that we need to defend teaditional marriage, not undermine it by opening the
institution to those who don’t have any concern for its traditional purposes. We could
begin by contesting the characterization of same-sex couples, In large numbers, they
do have and raise children.

If we're looking for a historical parallel to the anxictics associated with same
sex marriage, we can find it in the history of views aboul miscegenation, At the time of
Loving v. Firginia, in 1967, sixteen states both prohibited and punished marriages across
racial lines. In Virginia, a iypical example, such a marriage was a felony punishable
by from ong to five years in prison. Like same — sex marriages, cross — racial unions
were opposed with a variety of arguments, both political and theological. In hindsight,
however, we can see that disgust was at work. Indeed, it did not hide its hand: the idea
of racial purity was proudly proclaimed. The ideas of taint and contamination were
ubiguitous. The Supreme Court concluded that such ideas of racial stigma were the
only ideas that really supported those laws, whatever else was said: “There is patently
no legitimate overriding purpose independent of invidious racial discrimination which
justifies this classification.”

We should draw the same conclusion about the prohibition of same — sex
marriage: irrational ideas of stigma and contamination, the sort of “animus” the Coun
recognized in Romerv. Evans, is a powerful force in its support. So thought the Supreme
Court of Connecticut in October 2008, saving: 5

“Beyond moral disapprobation, gay persons alse face virnlent homophobia that
rests on nothing more than feelings of revulsion toward gay persons and the intimane
sexual conduct with which they are associated, Such visceral prejudice is reflected in
the large number of hate ¢rimes that are perpetrated against gay persons, The imational
nature of the prejudice directed at gay persons, who “are ridiculed. ostracized. despised,
demonized and condemned “merely for being who they are™ is entirely different in
kind than the prejudice suffered by other groups that previously have been denied
suspect of quasi — suspect class status. This fact provides further reason fo doubt that
such prejudice soon can be eliminated and underscores the reality that gay persons face
umigue challenges to their pelitical and social integration.”

Relating this to Philippine comext, we have the forgoing claims:

“The lawycr, whe identificd himseli’ as openly gay in his May 18 petition,
argaad thar limiting civil marriages and e rghts Ut go with such unions o
heternsexuals vinlate the constitutiomally gusanteed protection for equal freatment,
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undue interference o likerly nphis, and marial antonomy. Petitioner Jesus Nicardo
Falcis 111 gaid the limitations imposed by the 1987 Family Code favoring only opposite
sen marriages repealed the 1999 Coal Coade, which never made such a distinciion.
1is petitivn was submitted to the High Court a few days belore a lstoric reterendum in
Ircland approving gay marriage. The contention of Falcks is thut those portions violaicd
Section 1, Article 11 and Section 3 (1), Aricle XV of the 1957 Philippine Constitution.

Aluo being questioned in e light of new development conceming marriapes
in e moderm workd are portions of Aricle 46 (4) and 53 (6) of the Family Code
that menfigged lesbivnism or homesexuality 05 grounds for annulment and legal
separation, Amcles | and 2 regulate what is considered Rudomental rights like the
right 1o decisional privacy, the right 1o manial privacy, and the right ta found o family
in accordonee with religious convietions, The two articles ane =i 1o have deprived
some Filipinos of thear right o liberty without substantive due process of law.

The bone of contention espoused by Uhe petition 15 thal the contested partions
of the Family Cade in processing opplications for and in issuing marriage licenses
dgminsd homasexial couplet should not be enforced. The petition filed by Faleis
psuistaimad Wial it does mol matter whether or nol Filipinos anc already ready 1o accept
same - sex undon, “The eujoymwent of fundamenial rights and liberties do not depend
on the scfepiance or approval of the majority. Aside [om the ubility w found wnd
constitute family, homosexuals just like hererosexuals can fullill the essentiol musital
obligations laid down by the Family Code ™ While there are Filiping gay and lesbian
conples getting married i the Philippines, these individuals have undergone such a
COTCIONnY 10 expracs their love and commitment 10 one another. They may have done
it e also rekindle the dehare on same  sex marriages. [lowever, no molier how vou
lowk ut the legal protection and benefits that flow from mamage cannat be availed of
similarky in the case of same  sex mnrriages.

It ks very elear imour laws that this jurisdiction does nor recosnize and prodect
same — sex marriage, 10 iy of wo moeunwent whicls religion eme belongs. Unlike certain
relyzrous and coltural marters - diviorce, for instagce, which s allowed for the Muslim
community — the lcgal non  recopniion of &ame  séx marrioge applics o all groups
and religions. At least for now,™

We have now seen |he anguments against same — sex marriage. They do nol seem

impressive, We have not seen any that would supply government with a “compelling™
statc interest, and it seems hikely, given Romer, that these arguments, motivated by
animus, fail even the rational basis test.

The argument in favor of same — sex marriage is straight forwand: iF iwo people

want to make 3 commitment of the marital sor, they should be permitted 1o do so, and
excluding one elass of citizens from the benefits and dignity of that commitment demeans
them and insults their dignity. And Ul is nol a wlenshle question for us o decide
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What is a Right to Marry? In American and Philippine Perspectives

In our constitutional tradition, there is frequent talk of a “nght w marry.” In the
115, ruling, the Court calls marriage “one of the basic civil rights of man. ™ A later case,
Zablock] v. Redhafl, recognizes the right to marry as a fundamental right, apparently
under the Faqual Protection Clause; the Court states that “the right o mamy is of
fundamental importanee for all individuals™ and continues with the ohservation that
“the decision to marry has been plmxl on the same level of importance as decisions
relating o proceeation, chilibinth, child rearing, and family relationships." Telin:
courts can $ort out the issue of same  sex marriage, they have to fgare out two things:
{ 1y what is this “rigght to marry™? gl (2) who has it?

What docs the “right o mory™ mean? On ¢ minimal vnderstanding, it just
means that if the state chooscs 1o offer a particular package of expressive and’ or civil
benefits under the name “marriage,”™ it muosi make that package available 1o all who
geek it withont diserimination. Another pertinent carly cose, Skimner v Chlafoma,
invalidated @ law mandating the compulsory sterilization of the “lubital eriminal.”
saying that such & person, being cut off' from “marmage and procreation,” would be
“forever deprived of a basic liberty.” A mone reeent case, Thirner v Saffey, invalidated a
prohibition on marriages by prison inmates. ALl the mujor cases, een, e on Ue denial
1o & particular group of people of an institutional package already available to others,

Ts e right b sy, then, merely a non — diserimination right? 17 so, the stale
is not required 1o offer martages ot all, s only that onee it does so, it must do so
with an even hand, The talk of marmage as a “fundamental right,” wgether with the
facr that maost of these decisions mingle cqual protection analysis with due process
considerations, suggests, however, that something further i being sand, What = o?
Would it violate the Constilution iTa stele decided that it would offer only cwil unioms
and drop the status of marriage, leaving that for religions and private lodies?

Ifut in terms of our three categories, then, does the “right w mary™ obligate a
staie 1o offer a st of cconomic and civil benetits to married people? Docs it obligate »
state 1o confer dignity and status on cerlain wnions by the use of the werm “marriage™”
And does it require the state 10 recognize or validate wnions approved by religious
bodies? Clearly, the answer o the thind guestion is, and has always been. no. Many
marriages that are approved by religious bodics are not approved by the stule, as the
case o s - sex marmiage has long shown us, and nobody has thought it promising 1o
contcst these denials on constitutionul grounds, The right to the free exercise of religion
clearly does not require the siate to approve all marrisges o religions body approves.
Nor does the “right to mamy™ obligate the state to offer any particular package of civil
benefits to people who marry, This has been said repeatedly in cases dealing with the
marriage mght

On the other side, however, it's clear thar the right in question s nol simply
a right to be treated like others, burring group — based discrimination, The nght 1o
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mrry 15 requently elassified with Tundamental personal liberties protected by the
Due Process of law. What docs due process liberty mean in this case? Most of the
Cases concern armempts by the state 1o forbid a class of mamages. That sort of stae
interference with marriage s, apparenily, unconstitubionsl on due process as well
as cqual protection grounds. 5o, iF a state forbade everyone (o marry, that would
presumably be unconstitutional.

Nowhere, however, has the Court held that a state must offer the expressive
benetits of marnage. There would appear to be no constitutional barrier to the decision
of o state w get oul of the expressive game altlogether, going over o a regime of civil
unigns or, even more exiremely, 1o negime of privale conteact for marriages, in which
i stuate plays the same role il plays i any other contractual process,

Again, the issue tarms on equaliny. What the cases consistently hold is thar when
the siale docs offer a status that has both civil bencfils and expressive dignity, it must
offer it with an even hand, This position, which I've called “minimal,” 15 not o minimal
whan one loeks inio il:

In other words, marriage is a fundamental Liberty nght of individuals, and because
it s e, it alse invedves an eguality dimension: groups of people cannot be fenced out
of thar fundamental right withour some overwhelming reason. It's like voting: there
iwn'| A constitutions] right o vile, as such: some jobs can be lled by appointment. But
the minute voting is offered, it is unconstinational 1o fence out a group of people from
the exercise of the right. At this point, then, the questions become: who has this libeny/
equality nght o marry”? And what réasons aré strong enough 1 override it?

Who has the right™ At one extreme, it seems clear that, wnder existing law, the
state that offers marriage is not regquired to ollow it W polygamous unions. Whatever
one thinks about the moral issucs involved in polygamy, our constitutional tradition
has upheld a law making polygamy criminal, s it is clear, at present, that polygamons
usnions e mot havee egual recognition. The lepal aguments against polygamy, however,
are extremely weak, The primary state interést that 15 strong enough to justity legal
restriction s an imterest in the equality of the sexes, which would not tell agomst a
regime of sex — cqual polyzamy,

Repulations on incestuous unions have also typically been thought to be
reasonable exercises of state power, although, here agnin, the state interests have been
defined very vaguely. The inierest in preventing child abuse would justify a ban on
most cises of parent — child incest, but itCs unclear Ut there §s any strong state intenest
that should bleck adult brothers and sisters from marrving. Monetheless, it's clear that
if a brother - sister couple challenged such a restriction today on due process’ equal
preteetion gronnds, they woult Bose, becauase the state’s alleged interest in forbididing
such unions would prevail.

How should we think of these cases? Should we think that these individuals
have a right to marry as they choose, but that the state has a countervailing intenest that
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prevails? Or should we think that they don't have the right at all, given the nature of
their choices? 1 incline to the former view. On this view, the stale has to show that the
law forbidding such unions really is supported by a strong public interest.

The best way of summarizing the tradition seems to be this: all adulis have
a right to choose whom to marry. They have this right because of the emotional and
personal significance of marriage, as well as its procreative polential. This right is
fundamental for Due Process purposes, and it also has an equality dimension. No
group of people may be fenced out of this right without an exceedingly sirong state
justification. Tt would seem that the best way to think about the cases of incest and
polygamy is that in these cases the state can meet its burden, by showing that policy
considerations gutweigh the individual’s right, although it is not impossible to imagine
that these judgments might change over time.

Futuristic Views on Marriage Reality

What ought we to hope and work fior, as a just future for families in our society”
Should government continue to marry people at all? Should it drop the expressive
dimension and simply offer civil - union packages? Should it back away from package
deals entirely, in favor of a regime of disaggregated benefits and private contract?
Such questions, the penumbra of any constitutional debate, require us to identify the
vital rights and interests that need state protection and to think how to protect them
without impermissibly infringing cither equality or individual liberty. Our analysis of
the constitutional issues docs not dictate specific answers to these questions, but it does
constrain the options we ought to consider.

The future of marriage looks. in one way, a lot like its past. People will continue
te unite, form families, have children, and, sometimes, split up. What the Constitution
dictates, however, is that whatever the state decides to do in this area will be done on
a bazis of equality, Government cannot exclude any group of citizens from the civil
benefits or the expressive dignities of marriage without a compelling public interest.
The full inclusion of same — sex couples is in one sense a large change, just as official
recognition of interracial marriagge was a large change. On the other hand, those
changes are best seen as a true realization of the promise contained in our constitutional
guarantees, We should view this change in the same way. The politics of humanity asks
us 1o stop viewing same ~ sex marriage as a source of taint or defilement to traditional
marriage but, instead, to understand the human purposcs of those who seck marriage
and the similarity of what they seck to that which straight people seck, When we think
this way, the issue ought to look like the miscegenation issue: as exclusion we can no
longer tolerate in a sociely pursuing equal respect and justice for all.”!

T most indebted from the thoughts of Martha Nussboum whe s Emst Freend
Distinguished Service Professor of Law and Ethics ot the University of Chicago, appuinted in Law,
PMhilosoply, and Divinity, This esexy is adapred from her From Lusgust 1o Humanily: Sexual Ovientation
and the Corstilutivn, which will be paililiched by Oxford University Press in Februsry 2000,
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